SERVED: May 18, 1993
NTSB Order No. EM 172

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 4th day of My, 1993

)

J. W KIME, )
Commandant , )
United States Coast Cuard, )
)

% ) Docket ME-143

)

Bl LLY RAY MOULDS, )
)

Appel | ant. )

)

OPI Nl ON AND ORDER

Appel I ant chal | enges an August 20, 1990 decision of the Vice
Commandant (Appeal No. 2503) affirmng a three nonth suspension
(one nmonth outright and two nonths remtted on 9 nonths
probation) of his merchant mariner's |license (No. 64193) and
docunent (No. Z1270245) as ordered by Coast Guard Adm nistrative
Law Judge Thomas E. McElligott on February 14, 1990."' The |aw

'Copi es of the decisions of the Vice Conmandant (acting by
del egation) and the | aw judge are attached.
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j udge concl uded that because the appellant failed to safely
navi gate the vessel MV VANPORT, and tow, on which he was serving
as operator on July 30, 1989, it collided with the vessel MV
MARI NE | NLAND, and tow, near mle marker 289 of the Gulf
I ntracoastal Waterway (G CW. The |aw judge and, subsequently,
the Vi ce Conmandant, sustai ned charges of negligence and
m sconduct finding that the collision resulted fromappellant's
deficient navigation and his failure to conply with severa
I nl and Navi gation Rules. For the reasons discussed bel ow, we
w Il deny the appeal.

The Coast Cuard undertook to show in this case that the
appel  ant was cul pabl e for negligence and m sconduct because his
vessel and tow had overtaken and run into a sl ower noving vessel
and tow before it could clear a bridge on the GCW The
appel l ant, in defense of the charges, sought to establish, anong
ot her things, that the other vessel was responsible for the
collision because it was stalled under the bridge, blocking the
channel, and it did not warn of the hazard to navigation it
presented. The |aw judge did not believe the exonerating
testimony of the appellant and his mate, but credited, instead,

t he account of the incident given by the operator of the MV
MARI NE | NLAND. The Vice Commandant, in the face of appellant's
contention that the law judge had erred in rejecting his efforts
to show that blame for the incident rested with the operator of
the vessel and tow he ran into, nade the follow ng observation,

which we think fairly sunmarizes the | aw judge's overal
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assessnment of the occurrence (Vice Commandant's Decision at 10):

In particular, the record reflects that
Appel I ant, pushing a tow of barges over 1,000
feet in length, at night, around a blind bend
in a restricted channel did not post a
separate | ookout. Additionally, the record
illustrates that Appellant's vessel and tow
was in an overtaking position astern of the
MV MARI NE | NLAND and tow. Appellant failed
to sound required whistle signals while
negotiating a blind bend. Additionally,
Appel l ant attenpted to overtake the MV
MARI NE | NLAND after being requested by the
MV MARI NE | NLAND to reduce speed since she
required nore tine to pass under the bridge.

On appeal to the Board, the appellant raises the sane
argunments that he rai sed unsuccessfully in his appeal to the Vice
Commandant . The appel | ant does not, however, nake any attenpt
to denonstrate any flaw in the Vice Commandant's analysis of his
numer ous objections to the | aw judge's decision or otherw se
expl ain why we should ignore or disregard the Vice Commandant's
rulings on those objections. Absent a show ng of reversible
error in the Vice Commandant's disposition of the matter, his
deci sion, pursuant to our Rules of Procedure for Merchant Marine
Appeal s from Deci sions of the Commandant, U.S. Coast CGuard, nust
be affirmed. See 49 CFR Section 825.30(a).°

*The Coast Guard has filed a reply brief opposing the
appeal. Like the Vice Commandant's decision, it discusses in
detail each of the appellant's assignnents of error.

*Section 825.30(a) provides as follows:

"8 825.30 Action by the Board.

(a) On review by the Board, if no reversible error is found
in the Commandant's deci sion on appeal, that decision wll be
affirmed. "
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ACCORDI NG&Y, I T IS ORDERED THAT:
1. The appellant's appeal is denied, and
2. The decision of the Vice Commandant affirm ng the | aw
judge's order is affirmed.
VOGT, Chairman, COUGHLI N, Vice Chairman, LAUBER, HART and

HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.

(..continued)

‘Nei ther the Vice Commandant's decision nor either of the
parties' briefs nmakes reference to the one nonth outri ght
suspensi on of appellant's |license and docunent. If there is a
reason for this omssion, it does not appear in the record
transmtted to the Board in connection with the seaman's appeal.



